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fairly stated by Lord Justice Turner, 
in Attorney-General vs. Corporation of 
Rochester, 5 De G., M. & G. 797, 822: 
" Undoubtedly, if an instrument be 
doubtful in its terms, contemporaneous 
usage may be referred to ; and if there 
has been a long usage in the applica- 
tion of funds to purposes which may 
be warranted upon one construction of 
the instrument, but which may not be 
warranted upon another construction 
of the instrument, the court will lean 
to that construction of the instrument 
(provided it be doubtful) which will 
best correspond with the mode in which 
the funds have been for so long a time 
applied. But that is the case where 
the trust is doubtful in its terms, and 
interpretation. If the court finds a 
clear trust expressed in a will, no 
length of time, during which there has 
been a deviation from it, can warrant 
this court, as I apprehend, in making 
a decree in contradiction to such trust." 
The same views are maintained by the 
same learned judge, in Attorney-Gene- 
ral vs. Beverly, 6 De G., M. & G. 268. 

And in The Attorney-General vs. 
Federal Street Meeting-House, 3 Gray 
1, it was held that in regard to property 



given to maintain publie worship in a 
particular form, as they might be ter- 
minated by the unanimous consent of 
the cestuis que trust, so where a claim 
adversely to the trust had been set up 
and maintained for forty years, it cre- 
ated.an effectual bar against reinstating 
the trust. Lord Eldon gave his full 
concurrence in these views, in Attorney- 
General vs. Bristol, 2 Jac. & W. 321, 
and in the Same vs. Catherine Hall, 
Jac. Rep. 381. And Lord St. Leon- 
ards, the best living equity authority, 
confirms the same view, in very strong 
language, in Mayor of South Molton vs. 
Attorney-General, 5 Ho. Lds. Cas. 1. 
And the same views are confirmed by 
Lord Cranworth, in Attorney-General 
vs. Dean and Canons of Windsor, 6 Jur. 
N. S. 833, 843. The English cases are 
very numerous where these views have 
been maintained. And by statute 3 & 
4 Wm. 4, ch. 27, the attorney-general 
is barred from interfering in the ad- 
ministration of a charity, after twenty 
years' acquiescence : 4 De G. & J. 
136; Attorney-General vs. Fayne, 27 
Beavan 168. And The Dublin Case, 38 
N. H. R. 459, has adopted similar views. 
I. F. R. 



In the Court of Appeals of New York. 

ELIZABETH ANN WILCKENS ET AL., EXECUTORS, ETC., VS. JAMES S. 

WILLET, ETC. 

1. A sheriff is liable for the escape of a prisoner, committed to his custody on 
final process in a civil action, unless it takes place through the act of God, or of 
a public enemy, or through the act of the law. 

2. It will be a sufficient defence by the sheriff to an action for escape, to show 
that such prisoner was taken from his custody from the jail liberties, and at the 
time of the commencement of the action was retained by the serjeant-at-arms 
of the House of Representatives of the United States, by means of a warrant 
issued by the House in due form of law, to cause the prisoner to be brought 
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before it to answer for an alleged contempt against its authority, in failing to 
obey its subpoena to appear and testify as a witness. 

3. The proceeding on such a warrant is an " act of the law," and is embraced 
within the exception to the sheriff's liability. 

4. It seems, that if the prisoner had left the jail liberties in obedience to the 
subpoena, and had not been arrested on a warrant to answer for an alleged con- 
tempt, the sheriff would have been liable, as the prisoner would not have been in 
the custody of the law. 

John D. Williamson, for whose alleged escape this action was 
brought, was imprisoned upon an execution duly issued against 
his person in the city of New York, and had secured the right tc 
the jail liberties. While thus situated he was served with a sub- 
poena, to attend and give evidence before the House of Repre- 
sentatives of the United States, or a committee thereof, and fail- 
ing to appear was adjudged guilty of contempt. A warrant in 
the customary form was thereupon issued, and delivered to the 
sergeant-at-arms, to arrest said Williamson and bring him before 
the bar of the House to answer for the said contempt. 

In pursuance of this warrant, the sergeant-at-arms, on the 2d 
of February 1858, arrested Williamson within the jail liberties 
and compelled him to go to Washington, and by virtue of the 
said warrant, and before the bar of the said House, he was 
detained upon said process until the 9th of the same month, when 
he returned to the liberties of the said jail. 

This action was commenced against the sheriff on the 5th of 
February, and before the return of said prisoner. 

Charles P. Kirhland, for appellants. — The power of either 
House of Congress to issue subpoenas and compel obedience to 
them in every part of the United States, as a general rule, is 
admitted, but they have not the power by subpoena to compel the 
attendance of a person lawfully imprisoned, and actually in confine- 
ment in any state on due legal process, civil or criminal. William- 
son was, at the time of the service of the subpoena, in such actual 
confinement, as is found as a fact. Of this fact, the House of 
Representatives or its officers had knowledge, or were legally 
chargeable with knowledge, and not appearing in obedience to 
the subpoena under the circumstances was not a contempt, and a 
warrant founded on it was void. But assuming that the question 
of contempt is res adjudicata, the House could not by their war- 
rant give the sergeant any power or authority to take Williamson 



406 WILCKENS ET Ah. vs. WILLET. 

from his confinement in the jail, or on the jail liberties of the 
city of New York. 

If there were any mode by which the personal attendance of 
Williamson before the House could, under these circumstances, 
have been obtained, it was by the common law writ of habeas 
corpus ad prosequendum. This writ, and the writ of habeas 
corpus ad testificandum could both be executed in entire harmony 
with the rights and laws of the state of New York, and of her 
judicial tribunals ; for in that ease Williamson would have con- 
tinually remained in the custody of the sheriff of New York 
under his original imprisonment. 

If at the time of issuing the warrant the House had no power 
to issue any writ of habeas corpus, it is casus omissus, and shows 
only that this is an exceptional case, in which the general power 
to obtain testimony and punish for contempt cannot be carried 
out. 

For these reasons the act of the sergeant-at-arms was an act 
of unauthorized force, and does not justify the sheriif. 

Aaron J. Vanderpoel, for respondent. — The general principle 
that a legislative body has the power of summoning witnesses, 
and to punish summarily, as for a contempt, who ever shall disobey 
its summons, has been so often judicially declared, that the point 
ought not be deemed open for discussion. The courts of England 
and America hold that this power exists ; that the legislative 
body is the proper and exclusive forum to decide when the con- 
tempt existed, and that the power to punish follows as a neces- 
sary incident to the power to take cognisance of the offence : 
Story on Const., § 847 ; Brass Crosby's Case, 3 Wils. 188 ; s. c, 
19 State Trials 1138 ; s. c, 8 Id. 33 ; Burdett vs. Abbott, 14 
East 1; Burdett vs. Coleman, 14 Id. 163; s. c, 5 Dow. Pari. 
Rep. 165 ; Bolton vs. Martin, 1 Dall. 296 ; State vs. Matthews, 
37 N. H. Rep. 450 ; Coffin vs. Coffin, 4 Mass. Rep. 1, 34, 35 ; 
Rex vs. Flower, 8 T. R. 314 ; Hobhome Case, 3 B. & Aid. 420 ; 
Id., 2 Chitty's Rep. 207 ; Skewys' Executors vs. diamond, 
Trewynard's Case, Dyer 59 b ; Beaumont vs. Fletcher, 1 Moore's 
Priv. Coun. Rep. 59; Cushing on Leg. Ass., § 930 et seq. ; Stock- 
dale vs. Hansard, 9 Ad. & E. 1 ; Sheriff of Middlesex, 11 Id. 
273; Regina vs. Patty, 2 Ld. Raym. 1105; Murray's Case, 1 
Wils. 299. 

The Act of Congress of May 3d 1798, is an express recogni- 
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tion of the existence of the power to examine witnesses. By it, 
authority is conferred upon the President of the Senate, the 
Speaker of the House of Representatives, a Chairman of the 
Committee of the Whole, or a Chairman of a Select Committee, 
to administer oaths to witnesses in any case under their examina- 
tion : 1 Stat, at Large 554 ; Act of January 24th 1857, 11 Stat. 
at Large 155 ; Act of 1859, Mileage for summoning Witnesses. 
The Statute of 1798 was passed because the practice of the Lords 
and Commons was not uniform. In the House of Lords the wit- 
nesses were sworn, and gave their evidence under oath; the 
Commons did not assert the right to administer an oath, and the 
evidence was received without that sanction. The House of 
Representatives, previous to the Act of 1798, had called to its 
assistance one of the judges of the common law courts to admin- 
ister the oath : Cushing on Leg. Assem., §§ 755, 756, 757 ; 
House Jour., Vol. III., pp. 71, 154, 155, 158, 165. In no other 
respect was any modification deemed necessary. The power was 
acknowledged ; it was in no sense limited. 

The arrest of Williamson by the sergeant-at-arms, and com- 
pelling him to appear at the bar at the House of Representatives, 
did not constitute an escape. He went in subjection to the law 
of the land. It was, on the part of the House, a legitimate 
exercise of the sovereign power of the General Government. 
All contracts between individuals living under the same govern- 
ment are made subject to the exercise of its sovereign power. 

The compulsory departure of a prisoner from the jail limits 
under such authority is not a "going at large," within the mean- 
ing of the statute. Subject to the execution of the warrant, he 
still remains in the custody of the sheriff: 2 R. S. 484, § 47 ; 3 
Id. 734, § 48 of 5th ed. 

"Being without the jail liberties" and "going at large" are 
not synonymous. 

Where a prisoner is taken out of the county on a habeas corpus 
ad testificandum, it is not an escape, even though he is for a time 
out of the view of the sheriff : Hassen vs. Griffin, 18 Johns. 48 ; 
Noble vs. Smith, 5 Johns. 357 ; Wattles vs. Marsh, 5 Cow. 176 ; 
Martin vs. Wood, 7 Wend. 132. 

When the presence of a party imprisoned in the King's Bench 
prison on a ca. sa. was required in the Court of Chancery, the 
chancellor granted a rule or order called a day writ, which per- 
mitted the prisoner to go without the bounds of the prison for 
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one day. A departure from the liberties under such a rule was 
not an escape : Rigault vs. Oloberry, Rep. in Chancery, 67 ; 
Bouvier's Die, tit. Bay Rule ; Field vs. Jones, 8 East -151. 

The House, having no power to issue the writ of habeas corpus 
ad testificandum, is left to choose and resort to the process which 
it is authorized to issue to its own officer, and which is paramount 
to the same extent as a habeas corpus issuing from a court having 
jurisdiction would be to the execution : Sec. 14, Judiciary Act 
of 1787 ; 1 Stat, at Large 81. 

From the relation in which the United States and the several 
states stand to each other, it necessarily follows that the warrant 
of the Speaker, issued by the authority of the House, in a matter and 
for a purpose within the jurisdiction of the House, and temporary 
in its operation, is effectual to take a prisoner from the custody 
of process issued by state tribunals, and detain him so long as 
the specific purpose requires his presence. The General Govern- 
ment, while limited in its subjects of ' legislation, is, as to all that 
relates to carrying out its legislation upon those subjects, 
supreme : Constitution, art. 1, § 8, art. 6 ; Story on Const., 
§ 363, &c, and notes ; Duer on Const. Juris. 389 ; Cohens vs. 
State of Virginia, 6 Wheat. 381 ; Ableman vs. Booth, 21 How. 
506, 516 ; McOullough vs. Maryland, 4 Wheat. 316, 405-9 ; 
Tax Case, 23 N. Y. 199. 

While we deny that Williamson's removal from the limits was 
an escape, any more than it would have been if he had been 
taken by the sheriff, under a writ of habeas corpus, to an adjoin- 
ing county, yet if we regard it, for the purposes of this point, as 
an escape, the sheriff is not liable for it. The general proposi- 
tion is stated in the books, in speaking of the liability of the 
sheriff for the safe keeping of his prisoners, that nothing but the 
act of God, or of the public enemies, will excuse an escape. It 
is, in this respect, likened to the liability of common carriers for 
the safe carriage of goods : Fair child vs. Case, 24 Wend. 381-3. 

1. This general proposition has, however, from time to time 
been declared to be subject to other qualifications. 

(a) Where the escape is induced by artifice or fraud on the 
part of the plaintiff: Bexter vs. Adams, 2 Denio 646; S. C. 
How. Appeal Cases 771 ; Van Wormer vs. Van Vorst, 10 
Wend. 356. 

(b) So where the prisoner has availed himself of the right to 
the jail liberties, as in the present case, it is held : — Where the 
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departure from the limits was without any agency on the part of 
the prisoner, he not consenting, and returning as soon as he had 
the ability, the bondsmen are not liable : Baxter vs. Taber, 4 
Mass. 361 ; Allen on Sheriffs 231 ; Fuller vs. Davis, 1 Gray 
612 ; 5 Dane's Abr. 290 ; Hazard vs. Hazard, 1 Paine C. C. R. 
Where the sheriff is by law compelled to take a bond, in form 
and substance prescribed by statute, and release his prisoner and 
to look to the bond for his indemnity, he will not be liable for 
an escape from the limits under circumstances which would ex- 
onerate the sureties from liability to him (unless the sheriff con- 
nived at or induced the escape). 

(c) A person privileged from arrest may leave the jail, and the 
sheriff is not liable for an escape : Ray vs. Hogeboom, 11 Johns. 
433. 

(d) A prisoner who was on the limits was released by Act of 
Assembly. The sheriff was sued for an escape. It was held not 
to be an escape, the court giving as a reason, " the bail for the 
limits could not help it:" Fitch vs. Badger, 1 Root 72; Mason 
vs. Haille, 12 Wheat. 370. See 4th Kern 30. 

(e) The act of the law excuses the performance of a condition : 
People vs. Manning, 8 Cow. 297 ; Carpenter vs. Stevens, 12 
Wend. 589 ; People vs. Bartlett, 3 Hill 570. 

2. The act of the law will excuse an escape, as well as it will 
excuse the non-performance of a contract by a common carrier : 
Stiles vs. Davis, 1 Black's Rep. 101 ; Chitty and Temple on 
Carriers ; Per Our. Anglesea vs. Churchwardens of Bugeley, 6 
Q. B. 107, 114, 51 E. C. L. R. ; Wynn vs. Shropshire Union 
Co., 5 Exch. Rep. 420 ; Davis vs. Gary, 15 Q. B. 418, 425, 69 
E. C. L. R. ; Evans vs. Hutton, 4 M. & G. 954 ; Spenser vs. 
Chadivick, 10 C. B. 521 ; Abbott on Shipping 740. 

The reason given for the rule, that only the act or providence 
of God, or of the public enemies, will excuse an escape, is, that 
the sheriff or bail have their action against the prisoner, to recover 
their damages, if the escape is his own act; and against any 
other persons who, as wrongdoers, occasion it : Allen on Sheriffs 
231, 232 ; Elliott vs. Duke of Norfolk, 4 T. R. 789; Southcote's 
Case, 4 Coke 84 ; Impey on Sheriffs 180. In the case before 
the court, the reason of this rule for holding the sheriff liable 
wholly fails, and, as a consequence, the rule is not applicable. 
The violent or compulsory removal of the prisoner under the 
warrant was not illegal. It was in obedience to legal and valid 
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process. The government is not responsible for having caused 
it ; and the officers who executed the warrant, acting within the 
regular discharge of their official duties, are not liable to us. 

The House, having the right to require the witness to appear, 
and having duly adjudicated that he was in contempt for not 
appearing, had the exclusive right to determine the nature of the 
process to be issued to compel his attendance. 

The opinion of the court was delivered by 

Johnson, J. (who after stating the principal facts proceeded): — 
Was this an escape for which the sheriff was liable? 

Our statute provides (2 R. S. 437, § 63), that if any prisoner 
committed to any jail, in execution in a civil action, or upon an 
attachment for the non-payment of costs, shall go or be at large 
without the boundaries of the liberties of such jail, without the 
assent of the party at whose suit such prisoner was committed, 
the same shall be deemed an escape of such prisoner, and the 
sheriff having charge of such jail shall be answerable therefor to 
such party for the debt, damage, or sum of money, for which 
such prisoner was committed. 

This section contains, in terms, no exception whatever. The 
prisoner being thus at large without the boundaries of the liber- 
ties, it "shall be deemed an escape," and the sheriff shall be 
liable. Such is the plain reading of the section, and if no excep- 
tiops are to be implied, but the language is to be held to apply to 
any and every prisoner going or being thus at large, whether 
voluntarily or involuntarily on the part of the prisoner or the 
sheriff, this action must be regarded as well brought, and the 
plaintiff entitled to recover without reference to the authority of 
the Speaker's warrant, and of the officer by whom the prisoner 
in question was taken without the boundaries of the jail liberties 
in this case. 

Section 61 of the same article of Revised Statutes provides, that 
all prisoners committed to any jail upon process for contempt, or 
committed for misconduct in the cases prescribed by law, shall be 
actually confined and detained within the jail, until they shall be 
discharged by due course of law. It then provides, that if any 
sheriff or keeper of a jail shall " permit or suffer any prisoner so 
committed to such jail to go or be at large, out of his prison, 
except by virtue of some writ of habeas corpus, or rule of court, 
or in such other cases as may be provided by law," he shall be 
liable to the party aggrieved for his damages sustained thereby. 
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The exception here prescribed does not, it will be seen, embrace 
the case of a person committed, as was the prisoner in question, 
upon execution, and duly admitted to the liberties of the jail, 
but is expressly limited to the case of » prisoners so committed," 
i. e., upon process for contempt or misconduct. But although the 
exception specified in section 61 does not by its terms or intention 
reach the case of the prisoner in question, it furnishes, I think, 
an unmistakeable key to the true reading and interpretation of 
section 63, and shows that the going or being without the liber- 
ties of the jail, provided for by that section, which was to be 
deemed an escape, was by the act and upon the volition of the 
prisoner, and not upon the compulsion of judicial process. 

The object plainly was not to favor sheriffs holding prisoners 
of this class, committed for contempt and misconduct in reference 
to escapes, but to place them upon the same legal footing in 
regard to escapes from the jail by such prisoners, as that in which 
they stood in respect to escapes by prisoners committed in execution 
in civil actions. If the prisoner is without the liberties by virtue 
of a valid legal process, which affords a complete justification to 
the officer having him thus without, in charge, it is not deemed 
an escape, and no action lies against the sheriff. 

The general rule at common law seems to have been, that 
nothing but the act of God, or the king's enemies, would excuse 
the sheriff for an escape from prison by a prisoner committed in 
execution. This was declared to be the rule by Lord Lough- 
borough in Alsept vs. Eyles, 2 H. Bl. 113. If the jail took fire, 
and the prisoners by means thereof escaped, the sheriff was excused 
if the fire was the act of God: Bacon's Abridgment, tit. Escape in 
Civil Cases, H., and in Southcote's Case, 4 Co. 84, it is laid down 
as the rule, that " if traitors break a prison, it shall not discharge 
the jailer, otherwise of the king's enemies of another kingdom ; 
for in the one case he may have his reward and recompense, and 
in the other not." The reason here given why the jailer should 
not be liable in case the prison was broken by the king's enemies 
of another kingdom, shows the cogency and soundness of the 
exception to the general rule of the common law, which I regard 
as well established in favor of sheriffs where the prisoner is with- 
out the prison or jail liberties, by virtue of some order of a court 
or official of competent jurisdiction, or of some legal process 
which affords a justification to the officer executing it, and against 
whom the sheriff can have no "remedy and recompense." It has 
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long been settled both here and in England, that taking a pri- 
soner who was imprisoned on execution in a civil suit away 
from the prison or the jail liberties, on a habeas corpus ad testifi- 
candum, to testify was no escape : Noble vs. Smith, 5 Johns. 
357 ; Hassan vs. Q-riffin, 18 Id. 48 ; Wattles vs. Marsh, 5 Cowen 
176; Martin vs. Wood, 7 Wend. 132 ; 3 Esp. Cas. 283 ; 3 Burr. 
1440; 4 East 587. And so when the prisoner has been dis- 
charged from his imprisonment, by the order of a court or judicial 
officer, it has been held a good defence for the sheriff in an action 
for the escape, provided the court or officer making the order had 
jurisdiction to make it, even though such order was erroneously 
made and might be avoided : Cantillon vs. Graves, 8 Johns. 472 ; 
Hart vs. Dubois, 20 Wend. 236. Otherwise, however, where the 
order is void upon its face, or is granted by an officer who has no 
jurisdiction in the matter : Bush vs. Pettibone, 4 Comst. 300 ; 
Cable vs. Cooper, 15 Johns. 152. In Field vs. Jones, 9 East 
151, the prisoner had signed his petition for the benefit of the 
day rule, but left the King's Bench prison before the sitting of 
the court on the day on which the rule was granted. The rule 
was granted in his favor upon the sitting of the court on that 
day, but not until after the action for the escape was commenced 
against the marshal. But the rule was held to cover the entire 
day when granted, and to be a justification to the marshal in the 
action. It is clearly enough to justify the sheriff, to show that 
the absence of the prisoner is in .pursuance of lawful authority. 
To constitute an escape there must be some agency of the pri- 
soner employed, or some wrongful act by another against whom 
the law gives a remedy: Allen on Sheriffs 231; Baxter vs. Taber, 
4 Mass. 361 ; Caryll vs. Taylor, 10 Id. 206. Whenever the 
principal by the act of God, or of the law, is taken out of the 
bail's keeping, or as it were before the day of surrender and with- 
out fault in the bail, they are discharged : 5 Dane's Ab. 290 ; 
Way vs. Wright, 5 Met. 380 ; Fuller vs. Davis, 1 Gray 612 ; 
and it has been held, that a person privileged from arrest may 
leave the jail without the sheriff's being liable for an escape : Bay 
vs. Hogeboom, 11 Johns. 433 ; and so where he has been released 
by act of the legislature : Mason vs. Haille, 12 Wheat. 370. 
These cases and many more which might be cited, show clearly, 
that the act of the law, as well as the act of God, or of the pub- 
lic enemies, will excuse a sheriff in an action for an escape ; and 
that absence from the jail or the jail liberties, by such means, or 
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from such causes, by the prisoner, is not within the contempla- 
tion of the statute, and is not the going or being at large 
referred to in section 63. 

The question then arises, whether the prisoner in this case was 
removed from the jail liberties to Washington, by authority of law 
or legal process. This authority must, I apprehend, be para- 
mount to that under which the person so removed is held, in order 
to justify the removal ; or at all events, of such a nature that the 
officer or person effecting the removal could justify under it, in 
case of an action brought against him by the sheriff for taking 
his prisoner out of his custody. Any extended examination of 
the question of the general power of the House of Representa- 
tives of the United States Congress to subpoena witnesses to tes- 
tify before it or before one of its committees, and to compel their 
attendance from any portion of the territorial limits of the United 
States, is rendered unnecessary in this case, by the full and un- 
reserved, concession of the learned counsel for the plaintiff of 
the existence of such a power in that body. That the power 
exists there admits of no doubt whatever. It is a necessary 
incident to the sovereign power of making laws, and its exer- 
cise is often indispensable to the great end of enlightened, 
judicious, and wholesome legislation. The power is rather 
judicial in its nature, but in a legislative body exists as an 
auxiliary to the legislative power only. In the earlier history 
of the country from which our institutions both of law and 
legislature are principally derived, judicial and legislative func- 
tions existed in, and were exercised by, the same body ; and 
when they were afterwards separated and each came to be exer- 
cised by a separate tribunal or body, the legislative body neces- 
sarily retained a sufficient amount of the judicial power to enable 
it to investigate fully and to comprehend thoroughly, any and 
every subject upon which the body proposed to act in its legisla- 
tive capacity. This includes the power to subpoena witnesses to 
give evidence, to compel them to attend and testify, and to pun- 
ish for disobedience and contempt in refusing to attend, or in 
refusing to testify upon attendance. The power to punish for 
disobedience and contempt is a necessary incident to the power 
to require and compel attendance. This is not denied by the 
plaintiff's counsel. He contends, however, that the only way in 
which the attendance of Williamson before the House of Repre- 
sentatives could have been lawfully enforced and secured was, by 
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habeas corpus to testify or to answer for the contempt. This is 
unquestionably the mode provided by law, where a witness impri- 
soned on civil execution is required to give evidence before a 
court or to answer there for a contempt. Our statute, 2 R. S. 559, 
sections 1 to 5 inclusive, provides for such cases, where the per- 
son is brought up on such process either to testify or to answer 
for a contempt. The prisoner is to be remanded after having 
testified, and if any order of commitment is made against him, it 
must be to the prison from which he was taken : The People vs. 
Rogers, 2 Paige 203. The statute however only relates to actions 
and proceedings in courts, and not to proceedings before legisla- 
tive bodies. In regard to those bodies, if their practice is not 
regulated by any statute, they are to proceed according to their 
customary rules and practice. It is not denied in this case that 
Williamson, the prisoner, was taken before the House of Repre- 
sentatives on the occasion in question, upon the regular and cus- 
tomary process used by that body to bring persons to its bar, who 
had refused to obey the subpoena to appear and testify, and had 
been adjudged in contempt, for which they are required to answer. 
The warrant issued gave the sergeant-at-arms the right to take 
the person of Williamson into his custody, and convey him to 
Washington, to answer and purge his contempt if he could. It 
cannot be denied that, while he was thus in the custody of the 
sergeant-at-arms under this warrant, and while he was before the 
House until his discharge, he was in the custody of the law. The 
question then arises, whether he was at large during this time, 
within the meaning and intention of the statute so as to constitute 
an escape. I am clearly of the opinion that he was not. He 
was without the jail and the jail liberties it is true, but he was 
still in the custody of the law, and was absent for a cause or pur- 
pose for which the policy of the law allows prisoners to be absent 
temporarily, provided they are still in the custody of the law. 
It was no more an escape than it would have been had the pri- 
soner been without the liberties on habeas corpus. The law 
allows a creditor in certain cases to confine the person of his 
debtor within the jail or the jail liberties, in order to coerce him 
into paying the debt. But it does not allow him to continue this 
confinement at the particular place, to the obstruction of the due 
course of justice in other cases. He may be taken to other 
places to give evidence, or to answer for his contempts, and so 
long as he is kept for this purpose by judicial process, and is not 
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given his liberty to go as he will, it is no escape. The prisoner 
in question was taken to Washington for a legitimate purpose. 
He must be deemed to have been a material witness before the 
House of Representatives, and that body had power to compel 
his attendance, and to punish him as for a contempt in case of 
his neglect or refusal to attend and testify. They had jurisdic- 
tion in the premises, and issued their customary warrant. The 
prisoner was arrested and taken away and detained under it. 
The plaintiff's counsel concedes that the prisoner might have 
been lawfully taken on a habeas corpus, but insists, that inasmuch 
as he was taken upon a different process, though for a legitimate 
purpose, he was unlawfully without the limits as respects the 
plaintiff. But it is clear that the prisoner himself could not 
resist the sergeant-at-arms with his warrant. He was obliged to 
go in the custody of that officer. True, he might purge or excuse 
the alleged contempt, by showing that he was imprisoned and 
could not obey the subpoena, and by giving his testimony accord- 
ing to the requirements of the just process, but he could not 
refuse to attend according to the exigency of the warrant. 

Nor do I think the sheriff could have resisted the taking. The 
prisoner was out upon the liberties on bail, and not otherwise in 
th sheriff's custody. And suppose the sheriff had sued the ser- 
geant-at-arras for taking the prisoner from the jail liberties, I 
do not see how he could have recovered. That officer could, I 
assume, have justified under his process. It is to be presumed 
that it was fair on its face, and was issued by a body having 
jurisdiction, and for a lawful object even against one imprisoned. 
It seems to me clear, therefore, that Williamson, the prisoner, 
was taken by authority of law, and in a manner which gave the 
sheriff no remedy or recompense against the officer taking him. 
It is of no consequence, as it seems to me, that the warrant was 
not in the form of a writ of habeas corpus. That is strictly a 
judicial writ. It is not a process which the body requiring the 
testimony of the witness could issue. Its process is the subpoena 
and the warrant which were issued. It issued the only process 
it had or could issue. The House might perhaps in some form 
have applied to some court of competent jurisdiction, if one could 
be found, for a writ of habeas corpus to bring the witness before 
it to testify, or to answer for a contempt, though, I think, under 
our complex system, some serious difficulties might have been 
found in the way of obtaining any such process. That seems to 
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be the practice in England, where persons imprisoned on civil 
process are required as witnesses to testify before the House of 
Commons or its committees. But there it seems to be mere mat- 
ter of practice, as in the matter of Sir Edward Prince, a pri- 
soner, 4 East 587, who was confined in Ilchester jail, by virtue 
of a commitment of the Court of King's Bench, for non-payment 
of a fine imposed as part of the judgment in a case of assault and 
battery. The prisoner was a material witness upon a question 
before the House of Commons, and the Speaker had issued his 
warrant to bring up the witness by the day appointed. But in 
order to obviate any difficulty, which the jailer might make to 
suffer the prisoner to go out of confinement without the authority 
of the court, application was made to the court for a habeas corpus 
ad testificandum, to being up the prisoner before the committee 
of the House. The court at first entertained doubts of the pro- 
priety of such an application, of which they did not recollect any 
precedent, but after some hesitation, granted the rule to show 
cause, and afterwards, upon the applicant's undertaking to be at 
the expense of bringing the witness up and returning him to cus- 
tody, made the rule absolute. This is understood to be the prac- 
tice now in Great Britain, in cases where witnesses are required 
before either House of Parliament who are imprisoned. But the 
application in that case seems to have been made for more abund- 
ant caution, and to avoid all difficulty with the jailer, and not for 
want of power in the House of Commons to bring the witness up 
under its warrant. It is obvious that there is far less difficulty 
in such a practice in England, than in this country with its 
national and state legislatures, and courts exercising separate and 
distinct jurisdictions. 

No such practice has ever, that I am aware of, been adopted in 
this country, and I do not regard it as a vital question in the 
case. If it is a mere question of practice, as I think it is, it in 
no respect affects the jurisdiction of the House of Representatives. 
If that body had the right to have the prisoner before it tempo, 
rarily for such a purpose that is enough, and the mere form of 
the process upon which he was taken is not material, provided 
the object appeared substantially upon its face, and it was issued 
by competent authority : Wattles vs. Marsh, supra. 

In the view I take of this case, it is not necessary to decide 
whether the Congress of the United States possesses certain 
powers superior to state laws, by which it can override such laws, 
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or deprive creditors of rights secured by them. I do not suppose 
that Congress has any such right which it can exercise arbitrarily 
or capriciously, or in any way except in the exercise of some 
power expressly granted by the Constitution of the United States, 
or of some power which belongs as a necessary incident to a 
clearly granted power. It is enough, however, for this case to 
hold that either House of Congress has at least as much right to 
have an imprisoned witness before it, for the purpose of giving 
evidence where deemed necessary, as any party can have in an 
action in a court of justice, and that creditors hold their impri- 
soned debtors subject to the right of temporary removal for the 
purpose of testifying in the one case as much as in the other. I 
do not think a witness thus in execution could be allowed on a 
mere subpoena to leave the jail or the jail liberties, for the pur- 
pose of giving evidence at some other place, without rendering 
the sheriff liable for an escape, for the plain reason that a witness 
out in pursuance of such a process, would clearly be at lar e within 
the meaning of the statute, not being in the custody of any officer, 
or of the law. The subpoena does not authorize any one to take 
the witness into custody or to detain him for any purpose, and of 
course he would be at large without restraint. But not so when 
taken upon a habeas corpus to testify, or by virtue of an attach- 
ment or a warrant to answer for an alleged contempt. He is in 
the custody of the law when held for such a purpose until regu- 
larly discharged, and is not at large in that sense which is neces- 
sary to constitute an escape. Here the action was commenced 
while the prisoner was in custody under the Speaker's warrant, 
and several days before he was discharged. Neither the sheriff 
nor his bail could have retaken him while thus held in custody, 
and the sheriff most clearly was in no respect to blame, for the 
prisoner's absence from the jail liberties. He could not help it. 
The action was therefore commenced before there was any escape, 
and while the prisoner was in the custody of the law for a per- 
fectly legitimate purpose. Having been commenced before any 
cause of action had accrued, the action cannot be maintained. It 
is in no respect material to the case, whether Williamson, the 
prisoner, had been guilty of a contempt, or, in other words, 
whether he had a valid excuse for not obeying the mandate of the 
subpoena. It is enough that he was charged with a contempt, and 
was taken into the custody of the officer of the body making the 
charge, on a regular process which compelled him to appear and 
Vol. XIII.— 27 
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answer the charge. The judgment of the House on the question 
of contempt cannot be examined or reviewed here. It does not 
distinctly appear from the facts found, when Williamson was 
released from the custody of the sergeant-at-arms, whether at 
Washington or in New York. Nor is it material, as the fact is 
found that he was not released until the 9th of February, four days 
after the action had been commenced. It appears that William- 
son did in fact as soon as he was released return to the liberties 
of said jail. The question whether the release of Williamson at 
Washington, and his voluntary return without restraint or com- 
pulsion to New York, would have constituted an escape, is not 
presented by the facts found, and it is unnecessary to pass upon 
it. An escape after the action was commenced would not save it, 
if there was no cause of action at the time of its commencement. 
I am of the opinion, therefore, that the judgment is right, and 
should be affirmed. 
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PHYSICK'S ESTATE. APPEAL OF THE PENNSYLVANIA COMPANY FOR 
INSURANCE ON LIVES, ETC. 

1. Marriage is a civil contract and nothing more. It may may be presumed 
from cohabitation and reputation. It may be established by proof of the declara- 
tions and admissions of the parties. 

2. Although the intercourse was originally meretricious, it is not necessary to 
snow when it ceased to be meretricious and became matrimonial. 

3. A counter-presumption may be established by proof of subsequent matri- 
monial cohabitation and reputation, and declarations of the husband. 

4. Where conflicting presumptions exist, those in favor of matrimony and 
innocence must prevail. 

Emlen Physick, the testator, died on the 24th of April 1859. 
By his will, which bears date the 11th of April 1857, he gives to 
Frances Mary Parmentier, so long as she shall remain single and 
unmarried, the annuity or annual sum of $2000, during the term 
of her natural life, or so long as she shall remain single and unmar- 
ried. The residue of his estate the testator devises to his execu- 
tors, in trust "for the maintenance and education of my son Emlen 
Physick (a child by Frances Mary Parmentier) during his minor- 
ity (which child I have caused to be legitimatized by an Act of 
Assembly of the Commonwealth of Pennsylvania)." 



